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Actual injury or damages must be sustained before a cause of action in legal malpractice is established. 


For purposes of a legal malpractice action, the plaintiff is not considered to be injured unless it has suffered a loss for which it 
may seek monetary damages. l Accordingly, in addition to negligence by the attorney, actual injury or damages must be sustained 


before a cause of action in legal malpractice is established.? An essential element to a legal malpractice cause of action is proof 
of actual loss rather than a breach of a professional duty causing only nominal damages, speculative harm, or the threat of future 


harm.’ If the allegedly negligent conduct of an attorney does not cause damage to the client, it generates no cause of action for 
legal malpractice.“ The proper method of determining whether an attorney's malpractice is a cause in fact of damage to his or 
her client is whether the performance of that act would have prevented the damage.” Any appreciable and actual harm flowing 


from an attorney's negligent conduct establishes a cause of action upon which a client may sue. 


When a legal claim is lost through professional negligence, actual damage occurs only if the claim is meritorious and has 
value.” Where a claim is alleged to have been lost by an attorney's negligence, to recover more than nominal damages for legal 


malpractice, it must be shown that it was a valid subsisting debt and that the debtor was solvent.® In a legal malpractice case 
involving the alleged negligent handling of litigation, the plaintiff must prove that any recovery against the defendant could 


have been collected.” The requirement that a legal malpractice plaintiff sustain actual loss, or appreciable harm, will be met 
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where the plaintiff incurs additional fees and expenses necessary to ameliorate the harm that would not have occurred but for 


the defendant's negligence. 1 


Attorney's fees and costs. 


There is authority that attorney's fees and costs expended as a result of an attorney's alleged malpractice can constitute legally 


cognizable damages for purposes of stating a claim for legal malpractice. Ii 


CUMULATIVE SUPPLEMENT 
Cases: 


Any deficient performance on the part of attorneys in litigating former client's wrongful pregnancy-related medical malpractice 
claim against fertility clinic, which was based on clinic's allegedly tortious conduct in inseminating former client's girlfriend 
using former client's sperm without his knowledge or consent, could not give rise to actionable legal malpractice action, as 
former client could not have prevailed in the underlying action since he could not recover damages related to support and 
maintenance of healthy twin boys born as result of clinic's alleged negligence. Pressil v. Gibson, 477 S.W.3d 402 (Tex. App. 
Houston 14th Dist. 2015), petition for review filed, (Dec. 21, 2015). 


[END OF SUPPLEMENT] 
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